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CHEVRON USA INC., EXXON MOBIL
CORPORATION, MOBIL OIL
CORPORATION, PENNZOIL-QUAKER
STATE COMPANY, SHELL OIL
COMPANY, TEXACO CHEMICAL
COMPANY, TEXACO INC., WARREN
PETROLEUM COMPANY

IN THE DISTRICT COURT OF
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ENVIRONMENTAL QUALITY, AND,
EACH IN HIS OFFICIAL CAPACITY,
BRYAN W. SHAW AS TCEQ CHAIRMAN,
BUDDY GARCIA AS TCEQ
COMMISSIONER, AND CARLOS
RUBINSTEIN AS TCEQ COMMISSIONER

419" JUDICIAL DISTRICT
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8
VS. ) TRAVIS COUNTY, TEXAS
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8
8
8
8
8
8
8
Defendants §

PLAINTIFES’ FIRST AMENDED ORIGINAL PETITION

TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW, Plaintiffs, (as specifically identified below and collectively referred to as
the “Plaintiffs”), complaining of Defendants the Texas Commission on Environmental Quality
(“TCEQ”) and Chairman Bryan W. Shaw, Commissioner Buddy Garcia, and Commissioner
Carlos Rubinstein, each in their official capacity (“Commissioners”), by this First Amended
Original Petition seeks declaratory judgments regarding, and a de novo review of, the TCEQ’s
issuance of a unilateral Administrative Order (“AO” or “Order”) seeking payment from the
Plaintiffs of an unspecified sum of money to be determined in the future for certain costs related
to investigations undertaken at the Voda Petroleum state superfund site and directing the
Plaintiffs to begin a remedial action, without an opportunity for an adjudicative hearing. As

grounds for review, Plaintiffs would show as follows:
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l.
PARTIES

1. Plaintiff Texaco Inc., a Delaware corporation, is successor to Texaco
Chemical Company. Texaco Inc. is a subsidiary of, and Plaintiff Warren Petroleum
Company is a former division of, Plaintiff Chevron USA Inc., a Pennsylvania corporation.
Plaintiff Mobil Oil Corporation, a New York corporation, is a subsidiary of Exxon Mobil
Corporation, a New Jersey corporation. Plaintiff Pennzoil-Quaker State Company, a
Delaware corporation, is a successor by merger to Westland Oil Company, Inc., Specialty
Oil Company, Inc., and Industrial Lubricants Co. Plaintiff Shell Oil Company, is a
Delaware corporation. The TCEQ’s AO names as potentially responsible parties (“PRPs”)
Industrial Lubricants Co., Mobil Oil Company, Shell Oil Company, Specialty Oil
Company, Texaco Chemical Company, Warren Petroleum Company and Westland Oil
Company Inc.

2. Defendant TCEQ is an administrative agency of the State of Texas. Service of
process may be accomplished by personal delivery of citation to the Executive Director of the
TCEQ, Mr. Mark Vickery, P.G., located at 12100 Park 35 Circle, Building F, Austin, Travis

County, Texas 78753.

3. Defendant Bryan W. Shaw is sued in his official capacity as a Commissioner and
Chairman of the TCEQ. Service of process upon Mr. Shaw may be accomplished by personal
delivery of citation to Mr. Shaw at 12100 Park 35 Circle, Building F, 4th Floor, Room 4221,

Austin, Travis County, Texas 78753.

4. Defendant Buddy Garcia is sued in his official capacity as a Commissioner of the
TCEQ. Service of process upon Mr. Garcia may be accomplished by personal delivery of
citation to Mr. Garcia at 12100 Park 35 Circle, Building F, 4th Floor, Room 4221, Austin, Travis

County, Texas 78753.
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5. Defendant Carlos Rubinstein is sued in his official capacity as a Commissioner of
the TCEQ. Service of process upon Mr. Rubinstein may be accomplished by personal delivery
of citation to Mr. Rubinstein at 12100 Park 35 Circle, Building F, 4th Floor, Room 4221, Austin,

Travis County, Texas 78753.

1.
DISCOVERY CONTROL PLAN

6. Plaintiffs seek to conduct discovery under a Level 3 Discovery Control Plan.

1.
JURISDICTION AND VENUE

7. This is a direct appeal of a unilateral Administrative Order issued by the TCEQ on

February 12, 2010. A copy of the Order is attached hereto.

8. This action is brought pursuant to 8§ 361.188(b), 361.321, and 361.322 of the
Texas Health and Safety Code and 8§ 37.001, et. seq. of the Texas Uniform Declaratory
Judgments Act (“TUDJA”). Section 361.321 allows a person affected by a ruling, order,
decision or other act of the TCEQ to appeal said ruling, order, decision, or other act by filing a
petition in a district court of Travis County. Plaintiffs are all named by the TCEQ in the Order as
parties responsible for reimbursing the TCEQ’s expenses related to certain investigations into
potential environmental contamination at a state superfund site, as well as ordered to undertake
remedial action; as such, Plaintiffs are affected by the Order. Section 361.322 allows any person
subject to an administrative order issued pursuant to Texas Health & Safety Code § 361.272 to
appeal said order in district court. Because the Order at issue was issued pursuant to § 361.271
and § 361.272, and the Plaintiffs are all persons subject to the Order, § 361.188(b) makes the
Order subject to appeal under 88 361.321 and 361.322. Finally, the Texas Uniform Declaratory

Judgments Act, Texas Civil Practices and Remedy Code § 37.004 allows this district court to
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declare that the Order is invalid, or is an ultra vires action by the TCEQ and/or the

Commissioners.

0. This action is timely filed under the provisions of 8§88 361.321 and 361.322.
Section 361.321 provides that an appeal must be brought not later than the 30" day after the
ruling, order, decision, or other act of the governmental entity (here, the TCEQ) whose action is
appealed. The TCEQ issued the unilateral order effective as of February 12, 2010, but served the
Order on PRPs subsequent to that date. Accordingly, this petition, which is filed within 30 days
of that date, is timely. Section 361.322 provides that an appeal brought pursuant to that section
must be filed before the 46™ day after the date of receipt, hand delivery, or publication service of
the order that is being appealed. Accordingly, this petition, which is filed within 46 days of the

date of publication and receipt, is timely.

10. Venue is proper in Travis County District Court pursuant to § 361.321(a) of the
Texas Health and Safety Code. As stated above, Section 361.321 allows a person affected by a
ruling, order, decision or other act of the TCEQ to appeal said ruling, order, decision, or other act
by filing a petition in a district court of Travis County. Plaintiffs are “persons affected” by the
Order and “persons subject to” the Order because each is named as a “responsible party” who
has been ordered to conduct remedial activities and reimburse the TCEQ’s Hazardous and Solid

Waste Remediation Fee Account for costs the TCEQ allegedly incurred.

V.
FACTUAL BACKGROUND

11.  The tract of land designated by the TCEQ as the “Voda Petroleum State

Superfund Site” (the “Site”) is comprised of approximately 6.12 acres located in Gregg County,
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Texas. According to TCEQ* records, the Site was historically used as an oil recycling facility
from approximately 1981 to 1991, when all operations ceased and the Site was essentially

abandoned by the owners and operators.

12. In 1995, the TCEQ conducted an investigation of the Site to determine if the
historic operations had resulted in environmental contaminants entering the groundwater and/or
soils at the Site. Part of this investigation included a Hazard Ranking System (“HRS”)
evaluation of the Site. The HRS is a scoring system used to evaluate potential, relative risk(s) to
public health and the environment from releases or threatened releases of hazardous substances.
The HRS score assigned to a site as the result of the evaluation is the primary factor in deciding
if that site is eligible to be placed on the federal National Priorities List. The HRS score assigned
to the Site was not sufficient to qualify the Site as a federal Superfund Site. Instead, the Site was
referred in 1995 to the United States Environmental Protection Agency (“EPA”) for an
immediate removal action to address the TCEQ’s belief that the Site presented an imminent and

substantial endangerment to public health and the environment.

13.  An EPA Action Memorandum, dated March 27, 1996, documented that, in
addition to the presence of hazardous substances, the Site received crude oil. The Action
Memorandum also noted the presence of large quantities of oil that were subject to the Clean

Water Act and the Oil Pollution Act.

14. In 1996, the EPA removed drums of grease or oily wastes, drums of corrosive
wastes, aboveground storage tanks, and contaminated soils. Fencing was also installed around

the Site at this time to restrict public access to the Site to insure public health and safety.

! During some of the events outlined in the Factual Background, the TCEQ was known as the Texas Natural
Resource Conservation Commission. For convenience, the agency is referred to throughout this document by its
current name, the TCEQ.
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15. In December 1997, after the removal action was complete, EPA’s contractor
sampled both on-site soils and groundwater as part of a post-removal action assessment. EPA’s
assessment found that the removal action had removed minimized the threat of direct human

contact and inhalation threats that may have been present pre-removal.

16. The EPA then sought recovery of the costs it incurred in undertaking this removal
action, and in 1999 and 2000, the EPA settled with a number of companies that the EPA had
named as potentially responsible parties for the Site, including Shell Oil Company and Industrial
Lubricants Co., which settled as de minimis parties, and Mobil Oil Corporation, which made a

significant settlement payment to EPA.

17. EPA was informed that Westland Oil, a subsidiary of Specialty Oil Company,
periodically sent unused (virgin) lube oil mixed with water to VVoda to be dehydrated. The oil
was then returned to Westland and sold by Westland. Some of the virgin oil obtained from
Westland may also have been sold by Voda to third parties, and Westland may have purchased
oil that had been obtained by Voda from other facilities. The evidence regarding the Westland
facts and the status of the Westland lube oils includes the VVoda Petroleum documentation and
sworn statements by Mr. Ron Voda, the operator of Voda Petroleum, and others. EPA
determined that the Westland lube oil qualified for the CERCLA petroleum exclusion and that
the transactions between Westland/Specialty and Voda did not constitute the arrangement for
treatment or disposal of a hazardous substance. The factual record also demonstrates why this
Westland Oil was not “waste” (it was never discarded) and thus was not “solid waste” under
Section 361.003 of the Texas Health and Safety Code. EPA did not demand a settlement

payment or pursue a claim for the Westland materials shipped to Voda.

18.  According to the sworn statements of Mr. Voda, and upon the Plaintiffs’

information and belief, different sections of the property were operated by two separate entities -
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Voda Petroleum and Ultra Oil. Ultra Oil conducted operations on approximately one acre of the
property (also known as the “Southwest Tank Farm”). While the Southwest Tank Farm was
eventually purchased by Mr. Voda, there were no VVoda Petroleum operations on the Southwest
Tank Farm at any time. The EPA stated that the PRPs who sent materials to the Site would not

be liable for the EPA’s costs associated with the Ultra Oil operations at the Site.

19. TCEQ had knowledge of the EPA’s removal action, post-removal sampling and
assessment results, and of the EPA settlement. Plaintiffs are unaware of any TCEQ
correspondence commenting on or disputing the sufficiency of the EPA removal action at the

time of the removal action itself or immediately following the removal action.

20.  On information and belief, Voda Petroleum’s operation segregated paraffin
materials into specific geographic areas of the Voda site, specifically the “West Tank Farm.”
EPA’s removal action addressed the contamination in the areas where paraffin was stored or

spilled.

21.  Three years after the EPA removal action, and without re-scoring the Site under
the HRS, the TCEQ proposed the Site for listing on the State Superfund Registry on November

17, 2000 and published a Notice of that proposal in the Texas Register ( 25 Tex. Reg. 11594).

22, In November, 2000 the TCEQ also sent correspondence to certain entities it
believed had historically shipped materials to the Site. That correspondence asserted that the
recipient was considered by the TCEQ to be a PRP at the Site as defined in § 361.271 of the
Texas Health & Safety Code (the Texas Superfund Statute), and therefore potentially responsible
for environmental investigation and eventual remediation at the Site. The correspondence
informed the recipients of the Site’s proposed listing on the State Registry and the date for
submitting comments on the proposed listing. The correspondence included a Notice of

Opportunity to Make Good Faith Offer to conduct a Remedial Investigation/Feasibility Study
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(“RI/FS”) at the Site. Several PRPs submitted written comments and objections, particularly
complaining that there was no empirical data to support an imminent and substantial
endangerment finding and no evidence to support listing the Site on the State Superfund

Registry.

23. Upon information and belief, the statutory requirement to notify all persons
potentially responsible for the Site’s contamination, the November, 2000 Notice of an
opportunity to conduct the RI/FS, was not provided to numerous entities, for which the TCEQ
had records in its possession allegedly identifying these companies as entities that had allegedly
shipped hazardous materials to the Site (herein after the “No-Notice PRPs”). Accordingly, the
No-Notice PRPs had no knowledge of, or opportunity to participate in, the TCEQ’s proposed
RI/FS or to provide comments on the Site’s proposed listing on the State Registry, despite

TCEQ'’s knowledge of their alleged shipments to the Site.

24. On or about March 6, 2001, the TCEQ sent correspondence to several of the
entities who had allegedly shipped significant quantities of material to the Site and who had
received the TCEQ RI/FS Notice as PRPs. That correspondence informed each of those entities
that they had been removed from the TCEQ’s PRP list, purportedly releasing these entities from
liability related to the Site. In several of the letters, TCEQ cited as the reason for removing the
PRP, the so-called CERCLA “petroleum exclusion”, which exclusion TCEQ staff currently deny
exists under the Texas Health and Safety Code. The entities receiving these letters are not
named as parties to the Order. The documentation those entities submitted and on which the
TCEQ relied at least in part to remove them from the TCEQ PRP list, on the basis that the
petroleum exclusion had been met, included EPA’s conclusion that “the bulk of the material on

the list” attributed to Specialty Oil/Westland Qil Co., “did not support attribution of CERCLA
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liability because it appeared that the Voda facility de-watered those materials and then returned

them to Specialty.”

25.  According to its records, the TCEQ undertook remedial investigations and a

feasibility study at the Site from 2001 through 2008.

26. In June, 2008, the TCEQ issued a Remedy Selection Document. This document
provides a discussion of, and the TCEQ’s conclusions regarding, a proposed remedy for the Site.
The remedy proposed by TCEQ consists of soil removal and off-site disposal, together with the
installation of a bio-reactive barrier in the groundwater. TCEQ estimates that this remedy will

cost $1.2 Million dollars.

27. On February 12, 2010, the Commission issued its unilateral Administrative Order
with respect to the Site to 350 parties, including the Plaintiffs. There was no evidentiary hearing

held before the Order was issued, nor was there an opportunity for such an evidentiary hearing.

28. The Order makes various Findings of Fact, including listing persons identified by
the Commission as PRPs for the solid waste and/or hazardous substances at the Site. The Order
further includes a Conclusion of Law that the PRPs are responsible parties (“RPs”). Among

those listed as RPs are the Plaintiffs.

29.  The Order purports to establish, among other things, (1) the RPs for the Site, (2)
the existence of a release or threatened release of a hazardous substance or solid waste, and (3)
that there is an imminent and substantial endangerment. It then orders the RPs to reimburse the
TCEQ for all costs related to the RI/FS, to reimburse the TCEQ’s past and future costs in some
unspecified amount, to undertake remedial activities based on the Remedy Selection Document,
and to provide post-construction financial assurance, among other responsibilities. The Order
also asserts that stipulated penalties accrue for failure to comply with the Order or its deadlines.

The Order does not specify the amount of the TCEQ costs, or explain why they are reasonable or
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appropriate or why the TCEQ’s actions were necessary or appropriate. Rather, the Order states
that the RPs will receive at some time in the future a demand letter from the TCEQ stating the
amount owed. As authority for the Order, the Commission cites to the Texas Health and Safety
Code, Chapter 361, 8§ 361.188 (Final Administrative Order) and 361.272 (Administrative

Orders Concerning Imminent and Substantial Endangerment).

30.  Westland operated a lubricating oil blending and packaging facility in Shreveport,
Louisiana. This was not a manufacturing plant per se, and did not operate processes that
generated waste streams of used or waste oils. Westland, at times referenced by the name of its
parent Specialty, sent unused lubricating oil to Voda Petroleum in order to have it dewatered.
The oil was then returned to Westland and sold to others. Some of the oil may have been sold by
Voda to others after dewatering. The Westland lubricating oil is excluded from the definition of
hazardous substance under CERCLA, 42 U.S.C. 8 9601(14) and the Texas SWDA (Chapter 361
of the Health and Safety Code), Tex. Health & Safety Code § 361.003(11). This material does
not constitute a solid waste under §361.003(34) of the Health and Safety Code as it was never
discarded. Moreover, even assuming, arguendo, it could be considered a “waste,” the valuable
material sent from the Westland/Specialty facility to Voda qualifies for exclusions under federal
and state law from the definition of “solid waste” including, e.g., the exclusion for commercial
chemical products at 30 Tex. Admin. Code § 335.1(133) (D) (iii) and 40 C.F.R. § 261.2(c) (3).
For these reasons, EPA did not seek a settlement from or pursue a claim against Westland Oil or
its parent Specialty Oil. TCEQ has recognized both the referenced petroleum exclusion and the
exemptions from the solid waste definitions in many regulatory contexts and similar factual
situations. Shell Oil Company sent no materials to Voda. A Shell branded service station

operated by an independent dealer reportedly sent a single shipment of material to VVoda.
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31. Mobil Oil Corporation reportedly sold and sent paraffin or wax material to Voda
Petroleum. The material was food grade quality for use in food packaging. It was sent to Voda
because it was off specification, but it was not contaminated. This material had commercial
value and was petroleum based.  Neither Exxon Mobil nor Mobil Oil sent materials to Voda
from gasoline service stations. Service stations branded Exxon or Mobil, on information and

belief operated by independent dealers, reportedly sent material to VVoda.

32.  Warren Petroleum reportedly sold and sent used lubricating oil to Voda for
reclaiming. Texaco Chemical Company reportedly sold and sent to VVoda certain materials from
a facility in Texas. Chevron USA Inc., Texaco Inc., Texaco Chemical, and Warren Petroleum did
not send materials to VVoda from gasoline service stations. Two Texaco branded stations, on

information and belief operated by independent dealers, reportedly sent material to VVoda.

V.
DENIAL

33. Plaintiffs demand TCEQ meet its burden of proof that the Site constitutes an
imminent and substantial endangerment and that Plaintiffs are liable for Site-related
environmental remediation and/or associated costs as required in § 361.322(g) of the Texas

Health and Safety Code.

34, Plaintiffs deny that they have caused or contributed to the alleged release or
threatened release of any solid waste or hazardous substances from or at the Site that are causing

or contributing to alleged environmental contamination at the Site.

35. Plaintiffs deny that they have committed acts or omissions which have resulted in

any release or threatened release of solid waste or hazardous substances from or at the Site.

36. Plaintiffs deny that they are a PRP or a RP as defined in the Order. The evidence

relied upon by the Commission to establish that Plaintiffs contributed any amount of solid waste
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and/or hazardous substances to the Site is inherently unreliable, constitutes hearsay, and lacks
support by any other corroborating documentary evidence. Further, Plaintiffs were given no
opportunity to challenge or rebut this “evidence” in violation of their due process and other legal

rights.

37. Plaintiffs deny that they sent hazardous substances or solid wastes to the Site as

defined by relevant law.

38. Plaintiffs deny that the contamination at the Site constitutes an *“actual or
threatened release of solid waste that presents an imminent and substantial endangerment to the
public health and safety or the environment” as required to support Order issuance by Texas
Health & Safety Code § 361.272(a) and § 361.188(a) (1). The definition of imminent and
substantial endangerment as defined in the TCEQ’s rules at 30 Texas Administrative Code §
335.342 is as follows: “[a] danger is imminent if, given the entire circumstances surrounding
each case, exposure of persons or the environment to hazardous substances is more likely than
not to occur in the absence of preventive action. A danger is substantial if, given the current state
of scientific knowledge, the harm to public health and safety or the environment which would
result from exposure could cause adverse environmental or health effects.” Plaintiffs deny that

this Site met this standard at the time the Order was issued because, among other things:

a. Exposure of persons or the environment to hazardous substances was not “more
likely than not” because EPA’s contractor’s assessment found that the 1997 EPA
removal action had minimized the threat of direct human contact and inhalation
threats that may have been present pre-removal, residual contamination was
covered with clean soil and grass; and the Site was fenced to preclude public

dCCess;
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b. TCEQ’s 2009 Remedy Selection Document at p. 3-4, states that the Site is not a
threat to ecological resources because there are insignificant ecological exposure

pathways at the Site;

C. Exposure from contaminated groundwater is not likely, due to gradient direction
and plume stability data provided to TCEQ documenting that constituents of
concern have not continued to migrate and in fact may be attenuating

significantly;

d. TCEQ’s 2009 Remedy Selection Document at p. 2 acknowledges that the EPA
response action “removed the immediate threat to human health and the

environment”;

e. Upon information and belief, although TCEQ has studied the Site, the TCEQ has
not taken any remedial actions to protect humans or the environment from
potential exposure pathways from 1997 until the present, including a three year
period between the EPA removal action and the TCEQ proposed listing on the

State Superfund Registry and an eight year RI/FS period.

39. Plaintiffs deny that proper statutory notice of the RI/FS was given to many of the

PRPs, and thus deny that the Order is reasonable.

40. Plaintiffs deny that the Order is supported by the preponderance of the evidence
as to the TCEQ’s claims of necessity, appropriateness, and reasonableness of past and future
investigations and remedial and removal costs incurred by the TCEQ. This includes the TCEQ

determinations related to imminent and substantial endangerment.

41. Plaintiffs deny that materials they are alleged to have sent to the Site have caused

or contributed to the remedial activities ordered to be conducted by the TCEQ in the Order.
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42. Plaintiffs deny that they are liable for remedial actions or costs associated with

the Southwest Tank Farm, also known as Ultra Qil.

43. Plaintiffs deny they are “arrangers” for purposes of liability under the Texas Solid
Waste Disposal Act, based on the Supreme Court ruling in Burlington Northern & Santa Fe

Railway Co., et al. v. United States (“BNSF”) as the requisite intent was not present.

44, Plaintiffs deny that they can be liable for the actions of an independent service

station dealer, even assuming arguendo that the dealer sent materials to the VVoda site.

45. In the alternative, Plaintiffs assert that they are no more than de minimis

contributors to any contamination at the Site.

46. Plaintiffs contend that any contribution from them to the site is divisible, and they

are not subject to joint and several liability.

47. For all the reasons stated in this Petition, the Plaintiffs deny that the Order is
reasonable and therefore it must be overturned pursuant to Texas Health & Safety Code §

361.321(e).

VI.
ORDER IS INVALID

48.  The Order lacks finality because it requires additional, discretionary actions by
the TCEQ. Specifically, the Order requires the TCEQ to make discretionary decisions in the
future about the eligibility, necessity, appropriateness, and reasonableness of past and future
TCEQ costs to be paid by Plaintiffs as RPs, and even the amount of those costs. Accordingly,
the Order is neither effective nor enforceable against any Plaintiff, and is of no legal effect.

Plaintiffs seek a declaratory judgment recognizing that the Order is of no legal effect.

49. At no time prior to the issuance of the Order did the TCEQ afford Plaintiffs an

opportunity for an adjudicative hearing as to their status as a PRP. As a result, Plaintiffs have
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had no opportunity to protect their interests before being adversely affected by the actions taken
by the authority of the Order. The Order violates due process rights afforded by the U.S

Constitution (u.s. CONST. art. XIV) and Texas Constitution (TEX. CONST. art. I, § 19).

50.  The Order further violates Plaintiffs’ United States and Texas due process rights
because it does not afford Plaintiffs’ the opportunity for an adjudicative hearing as to the
necessity, appropriateness, and reasonableness of past and future investigation and remedial
costs incurred by the TCEQ for which it seeks a reimbursement. As a result, Plaintiffs have had
no opportunity to protect their interests before being adversely affected by the actions taken by
the authority of the Order. At no time prior to the issuance of the Order were the Plaintiffs
afforded an opportunity to prove by a preponderance of the evidence that the release or
threatened release is divisible pursuant to Texas Health & Safety Code § 361.276. As a result,
Plaintiffs have had no opportunity to protect their interests before being adversely affected by the

actions taken by the authority of the Order.

51.  The Order imposes liability on certain Plaintiffs who are in the same position as
other entities who were released by the TCEQ from liability under the so-called “petroleum
exclusion” exception of CERCLA. This is unreasonable, arbitrary and capricious and violates

the equal protection clauses of both the United States and Texas Constitutions.

52.  The Order constitutes an ultra vires act by the TCEQ and/or the Commissioners

on several grounds, including the following:

a. The Order is not properly limited in scope as contemplated by the various
applicable statutory provisions of the Texas Health and Safety Code, such as
88 361.191(d) and 361.192, both of which limit the TCEQ’s recovery to

“reasonable” costs.
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b. The Order names many Plaintiffs who did not receive the required statutory notice
(referred to previously as the No-Notice PRPs) that was provided to some of the
named RPs via the November 6, 2000, Notice of Opportunity to Make a Good
Faith Offer for the RI/FS. Texas Health & Safety Code 88 361.184(b) and .185
require the TCEQ to make “all reasonable efforts” to identify PRPs and to provide
identified PRPs with written notice of an opportunity to make a Good Faith Offer
to fund or perform the RI/FS. While the TCEQ did send correspondence to some
of the PRPs seeking a good faith offer to fund or perform the RI/FS, on
information and belief, approximately 150 companies (or close to 50% of the
PRPs), including the No Notice Plaintiffs, did not receive an opportunity to make
a good faith offer, even though the TCEQ has acknowledged that it had in its
actual possession records containing the names of those companies as allegedly
shipping materials to the Site. The TCEQ did not undertake the minimal effort of
reviewing the documents in its possession to make a list of those companies and
include them as recipients of the November 6, 2000 Notice and thus allow them
an opportunity to participate in the RI/FS process. This defect impacts the
Plaintiffs in two significant ways. First, the TCEQ unilaterally performed the
RI/FS over a period of almost eight years, incurred costs, and is now seeking
reimbursement of those costs from those it failed to properly notify. Second, the
RI/FS process is so fundamental to the remedy selection process that a flaw in the
RI/FS process unavoidably and profoundly taints the remedy process. The Texas
Health & Safety Code creates a statutory scheme in which the culmination of the
RI/FS process -- the proposed remedy -- is what serves as the basis for the
Remedy Order. The TCEQ’s RI/FS Notice defect means that approximately 50%

of the identifiable PRPs at this Site had no opportunity to participate in the RI/FS
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process through public comments or otherwise. Had all of the PRPs been
properly notified and allowed to participate in the development and evaluation of
the alternative remedies, a remedy significantly different from the one chosen by
the TCEQ could have been studied, selected and implemented in an agreed
manner by the parties. The failure to comply with the fundamental statutory
notice requirements related to the RI/FS Notice thus renders the Order invalid,
arbitrary, and unreasonable, and outside the scope of the TCEQ’s statutory

authority.

c. The Order is invalid because the remedy selected does not comply with the
standards found in Texas Health & Safety Code § 361.193 and .322(h). Section
361.193 states that the TCEQ is required to select the “lowest cost alternative that
is technologically feasible and reliable and that effectively mitigates and
minimizes damage to and provides adequate protection of the public health and

safety or the environment.” TEX. HEALTH & SAFETY CODE § 361.193.

i. The TCEQ has classified the groundwater at the Site to be Class |
groundwater, when in fact it should be Class Il. If the proper classification
had been used by the TCEQ, the appropriate remedy for this Site would
very likely have been the lowest cost alternative that is technologically
feasible and reliable and that effectively mitigates and minimizes damage
to and provides adequate protection of the public health and safety or the
environment. The most recent data acquired from the Site indicates that
an alternative remedy would be appropriate because the groundwater
plume boundary has not grown and the concentrations of the constituents

of concern identified by the TCEQ have actually decreased over time.
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ii. Effective on May 25, 2007, the Municipal Settings Designation (“MSD”)
statute was amended to allow small municipalities to have the benefit of
the MSD certification. The MSD statute allows municipalities to enforce
specific deed restrictions on properties within their city limits restricting
the use of the groundwater beneath the property so that it cannot be used
as drinking water. The deed restriction acts as an institutional control to
protect human health, but at a fraction of the costs of a groundwater
remediation plan. The Site is within the City of Clarksville and thus is
potentially eligible for an MSD. The MSD is recognized by statute to be
protective of human health and the environment. No statute or regulation
prohibits the application of an MSD at a state Superfund Site. The
Feasibility Study was issued in January of 2008 and the Remedy Selection
Document was issued in June 2008. Neither document even evaluated the
MSD option, which at that point in time was certainly available for
consideration and which could very well be the lowest cost remedy for
groundwater at the Site. Thus, the TCEQ’s Order is invalid in that it
selects a remedy that is arbitrary and unreasonable and therefore cannot be

upheld pursuant to Texas Health and Safety Code § 361.323(h).

d. Plaintiffs have asserted previously in this Petition that the Order violates certain
of the Plaintiffs’ constitutional equal protection rights because the TCEQ relieved
certain PRPs, but not others similarly situated, from liability based on the
“petroleum exclusion.” Without waiving that argument, Plaintiffs alternatively
assert that, if the released PRPs are not entitled to the petroleum exclusion, those
PRPs must be named in the Order as an RP and that TCEQ’s failure to do so is

arbitrary and capricious to the severe detriment of Plaintiffs. Section 361.188
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(@)(4) and (6) of the Texas Health & Safety Code states that that final
administrative order must list the Responsible Parties and order the Responsible
Parties to remediate the facility and reimburse the TCEQ’s RI/FS costs. Nothing
in that statutory provision allows the TCEQ to ignore certain otherwise
Responsible Parties. In fact, § 361.1875 states exactly when the TCEQ can
exclude certain PRPs from liability associated with a Site, and none of the

particular exclusions apply here. The Order is invalid for failure to name all RPs.

e. The TCEQ’s unilateral order of the payment of stipulated penalties is beyond the

authority of the TCEQ.

53. The Order is invalid under 8§ 361.188(a)(1) because it does not present an
imminent and substantial endangerment as needed to support listing on the State Superfund
Registry. There is no evidence of imminent and substantial endangerment. Any imminent and

substantial endangerment was abated by the 1996 EPA’s removal action.

54, The Order should be deemed invalid as to Plaintiffs because the TCEQ did not
otherwise properly carry out its statutory and regulatory duties to fully investigate and identify

PRPs, RPs, and de minimis parties prior to naming Plaintiffs as RPs.

55. For all of the reasons previously stated in this Petition, the Order is invalid,

arbitrary, and unreasonable pursuant to Texas Health & Safety Code § 361.321(e).

VII.
AFFIRMATIVE DEFENSES

56. Certain Plaintiffs contributed materials to the Site that are the same as those
materials contributed by entities that have been released by the TCEQ pursuant to the “Petroleum

Exclusion” and thus are also entitled to such a release.

Plaintiff’s First Amended Petition

Page 19
A-230571_4.DOC



57. Even if Plaintiffs had contributed any materials to the Site, those materials were
sold as a useful product, and did not constitute an arrangement for the processing, storing, or
disposal of a solid waste, and did not contribute to the release or threatened release to the

environment.

58.  Westland Oil’s unused lube oil was a petroleum material and a valuable
commercial product intended to be dehydrated by Voda and sold, and/or returned to Westland
for sale to its customers, and thus the oil was neither a “solid waste” nor a “hazardous

substance.”

59. ExxonMobil discharged all or part of any Voda site responsibility through its
settlement with and payments to EPA. Further, the Mobil paraffin was handled at a specific
area of the Voda site and was addressed by the EPA removal action. Any harm or liability

attributable to Exxon Mobil or Mobil is therefore capable of being apportioned.

60. Plaintiffs’ materials, to the extent any were sent to VVoda, are distinct from those
chemicals causing the harm that is being addressed under TCEQ’s AO. Therefore, any liability
of Plaintiffs’ must be apportioned and limited to the harm attributable to their materials at the

Voda site.

61. Plaintiffs did not intend for waste or hazardous substances to be disposed of at the

Site.

62. Plaintiffs assert that they are not RPs, but in the alternative assert they are no

more than a de minimis contributor to any contamination at the Site.

63. Plaintiffs are not liable for remedial actions or costs associated with the Southwest

Tank Farm, also known as Ultra Oil.
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64. The evidence demonstrates that the Site does not pose an imminent and

substantial endangerment.

65. The TCEQ failed to provide the required notices necessary to support recovery of

investigation costs from the PRPs.

66.  The facts do not support listing the Site on the State Superfund registry or the use

of the Texas Solid Waste Disposal Act to impose liability upon Plaintiffs.

67. In the alternative, even if Plaintiffs contributed solid waste or hazardous
substances to the Site, the costs are subject to apportionment under the Texas Health and Safety

Code § 361.276.

VIII.
COSTS AND ATTORNEYS FEES

68. Plaintiffs have had to employ legal counsel to contest the Order. TCEQ is liable
for Plaintiffs’ reasonable attorney’s fees and reasonable costs pursuant to the TUDJA and Texas

Health & Safety Code § 361.342.

IX.
JURY DEMAND

69. Plaintiffs request a jury as the trier of fact for this matter.

X.
PRAYER

70.  WHEREFORE, Plaintiffs pray that the TCEQ be cited to appear and answer and
that the TCEQ be required to prove its allegations against Plaintiffs by a preponderance of the

evidence and that the Court on final trial enter an order:

a. Declaring that the TCEQ’s Administrative Order lacks finality, is of no legal

effect, and is not enforceable; and/or
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71.

72.

Declaring that the TCEQ’s Administrative Order violates the due process laws
and/or equal protection laws of the United States and Texas Constitutions and is

therefore invalid, and not enforceable; and/or

Declaring that the TCEQ’s Administrative Order is ultra vires, and is therefore

invalid, of no legal effect, and is not enforceable; and/or

Declaring that the TCEQ’s Administrative Order is invalid, arbitrary, or
unreasonable and therefore must be overturned pursuant to Texas Health & Safety

Code § 361.321(e).
ALTERNATIVELY, the Plaintiffs pray that the Court enter an order that:

Invalidates the portion of the TCEQ’s Order that purports to establish Plaintiffs as

PRPs or RPs; and

Declares that Plaintiffs are not responsible parties in any way liable for the
environmental conditions existing at the Site or responsible for any response

costs.
ALTERNATIVELY, the Plaintiffs pray that the Court enter an order:

Declaring that any Westland Oil/Specialty Oil’s (now Pennzoil-Quaker State

Company) materials sent to Voda are not hazardous substances or solid waste;

Declaring that Plaintiffs are not liable under TSWDA for activities of any

independent gasoline station operator who may have sent material to Voda;

Declaring that any Mobil Oil Corporation materials sent to Voda are not

hazardous substances or solid waste;
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d. Declaring that any ExxonMobil responsibility for the Voda Site has been
discharged by virtue of its settlement with EPA, or reduced by the amount of its

payment to EPA;

e. Declaring that any harms or liability attributable to Plaintiffs can and must be

apportioned on the basis of geography and chemistry or otherwise.
73.  ALTERNATIVELY, Plaintiffs pray that the Court enter an Order that:

a. Pursuant to the Texas Health and Safety Code, Plaintiffs are de minimis parties
and their equitable and legal responsibility for those costs should not exceed a

nominal share.

74, Plaintiffs further pray for reasonable attorney’s fees and reasonable costs pursuant
to Texas Civil Practice and Remedies Code § 37.009 and Texas Health & Safety Code

8 361.342, and for any other relief Plaintiffs may show themselves to be justly entitled.
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Agreeing Respondents shall pay stipulated penalties to “General Revenue Fund of
the State of Texas™ and shall mail payments to:

Chief Fiscal Officer (MC 180)

Texas Commission on Environmental Quality

“Re: Voda Petroleum, Inc. State Superfund Site Administrative Order, Docket
Number 2009-1706-SPF”

P.O. Box 13088

Austin, Texas 78711-3088

The requirement to pay stipulated penalties that have been incurred prior to the
termination of this AO in accordance with Section XXXIII (Termination of the
Administrative Order) will survive termination of this AO.

A single act or omission may be the basis for more than one type of stipulated
penalty. A single act or omission may also be subject to more than one (1) Day of
stipulated penalties. In cases where more than one stipulated penalty applies to a
single act or omission, the ED may choose which stipulated penalties to assess.

The ED has the sole discretion to reduce or waive stipulated penalties and tb do so
as to specific Agreeing Respondents or groups of Agreeing Respondents.

Stipulated penalties against Agreeing Respondents will be in lieu of administrative
and civil penalties for the same violation but will not prevent TCEQ from secking
enforcement of the ordering provisions by injunctive relief. Respondents that are not
Agreeing Respondents are subject to administrative and civil penalties.

XXI. Force Majeure

A.

If a delay in performance is caused (in whole or in part) by events beyond the
reasonable control of the Agreeing Respondents, that failure will not be construed as
a violation of this AO. The burden of establishing that an event is beyond their
reasonable control lies with the Agreeing Respondents. The Agreeing Respondents
shall notify the ED in writing within seven (7) Days of the start of the Force Majeure
event and within seven (7) Days of the end of the Force Majeure event. Agreeing
Respondents shall submit the notification as specified in this Section. Failure to so
notify the ED will constitute a waiver of the claim of Force Majeure.

Such notice will describe in detail the cause of the delay; the anticipated duration of
the delay; the measures taken and to be taken by the Agreeing Respondents, their
contractors or consultants, to prevent or minimize the delay; and the timetable by
which these measures have been, are being, and will be implemented. Measures to
prevent or minimize the delay will be implemented upon the ED’s written approval
ofthe timetable. The Agreeing Respondents shall also submit, forthe ED’s approval,
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a proposed schedule for subsequent Remedial Activities whose deadlines have been
affected by the Force Majeure event. Neither the ED’s approval of the timetable of
measures to be taken to prevent or minimize delays or of the revised schedule of
Remedial Activities will be construed as excusing the delay or as a waiver of
TCEQ’s rights to enforce this AO.

Force Majeure events will not include increased costs or expenses of any part or all
of the Work or the financial inability of any Agreeing Respondent to perform any part
or all of the Work.

Ifthe ED and the Agreeing Respondents cannot agree that the cause for the delay was
a Force Majeure event or cannot agree upon the schedule for subsequent Remedial
Activities, then the disagreement will be resolved according to Section XXIII
(Resolution of Disagreements). The Agreeing Respondents shall have the burden of
demonstrating that Force Majeure is warranted.

XXTII. Resolution of Disagreements

A

The Agreeing Respondents and the ED shall attempt to resolve on an informal basis
any issues arising under Sections V (Order) through XXXII (Termination of the
Administrative Order) on which there is disagreement. The Agreeing Respondents
shall commence informal negotiations by notifying the Project Manager in writing
that there is a disagreement and that this Section is being invoked. Except as
provided below in Paragraph D, informal negotiations will not extend beyond thirty
(30) Days from the date the Project Manager receives such notification, unless the
Agreeing Respondents and the ED agree otherwise in writing,

The Agreeing Respondents shall notify the Project Manager within thirty (30) Days
after the Day the Agreeing Respondents knew or should have known of the events
giving rise to the disagreement. Should the Agreeing Respondents fail to give such
notice, the ED’s decision on any disagreement will be binding.

Notification of the Project Manager in accordance with Paragraph A above will not
by itself postpone the deadlines established in accordance with this AO or stay the
accrual of any applicable stipulated penalties for the matter at issue. However, the
obligation to pay any applicable stipulated penalties to the TCEQ will be stayed
pending resolution of the disagreement in accordance with this Section.

If the ED makes a determination to perform a portion or all of the Remedial
Activities, the Agreeing Respondents shall have five (5) Days after notification to the
Site Coordinator to commence informal negotiations by notifying the Project
Manager in accordance with Paragraph A above. Informal negotiations will not
extend beyond fifteen (15) Days from the date the ED receives notification, unless
the Agreeing Respondents and the ED agree otherwise in writing.
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XXIV.

XXVL

E. The procedure for any resolution of disagreements subsequent to informal
negotiations will be found in Sections 361.321 and/or 361.322 of the Act.

F. Unless otherwise specifically set forth herein, the fact that resolution of
disagreements is not specifically set forth in individual Sections is not intended to
and will not bar the Agreeing Respondents from invoking this Section as to any
disagreement arising under Sections V (Order) through XXXII (Termination of the
Administrative Order), including any disagreement concerning the ED’s exercise of
discretion under the terms of this AO.

Indemnification

Respondents agree to indemnify and hold harmless TCEQ and its officers, employees,
agents, principals and assigns from and against all fines, penalties, claims, damages, losses,
demands, judgments, settlements, costs of suit, and attorneys fees that arise out of or result
from:

1. Respondents’ performance of an inherently dangerous activity or handling of
a solid waste or hazardous substance at or from the Site;

2. Respondents’ negligent, reckless, or intentional acts or omissions or such acts
or omissions of any of its agents or employees; and

3. the negligent, reckless, or intentional acts or omissions of any of
Respondents’ contractors or suppliers or their agents or employees.

. Liability

The State of Texas, by issuing this AO, assumes no liability for any injuries or damages to
persons or property resulting from acts or omissions of Respondents, or their directors,
officers, employees, agents, representatives, successors, assigns, contractors, or consultants
in carrying out any of the Work. Neither TCEQ nor the State of Texas will be deemed a
party to any contract entered into by any Respondent or its directors, officers, employees,
agents, successors, assigns, contractors, or consultants to perform any or all of the Work or
any other activity at the Site.

Severability
The provisions of this AO are intended to be severable and are deemed severable. Should

any provision of this AO be rendered unenforceable by a court of competent jurisdiction or
other appropriate authority the remaining provisions will remain valid and enforceable.
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XXVII. TCEQ’s General Reservation of Rights and Retention of Claims

Except as specified herein, nothing in this AO will constitute or be construed as a covenant
not to sue by TCEQ or the State of Texas or a release from any claim, cause of action, or
demand in law or equity against any person, firm, partnership, or corporation. Except as
specified herein, the ED reserves and this AO is without prejudice to all rights against
Respondents with respect to all matters including:

1.

2.

Claims based on Respondents’ failure to fulfill the requirements of this AO;

Liability arising from the past, present, or future disposal, release, or threat
ofrelease of solid wastes or hazardous substances outside of or not related to
the Site;

Liability for future disposal of solid wastes or hazardous substances at the
Site, other than as provided in the RSD or in any work plan required to be
developed in accordance with this AO;

Liability for violations of federal or state law which occur during or after
implementation of the Remedial Activities;

Claims based on criminal liability; and

Claims for natural resource damages as defined by CERCLA (42 U.S.C.
Sections 9601 et seq.), the Oil Pollution Act of 1990 (33 U.S.C. Sections
2701 et seq.), the Oil Spill Prevention and Response Act (Texas Natural
Resources Code Chapter 40), and the Federal Water Pollution Control Act
(33 U.S.C. Sections 1251 et seq.).

XXVII. Section Headings

Section headings are included for convenience of reference only and will be disregarded in
the construction and interpretation of any of the provisions of this AO.

XXIX. Continuing Authority

TCEQ specifically retains authority over Respondents for the duration of this AO for the
purposes of issuing such further orders or directions as may be necessary or appropriate to
construe, implement, modify, enforce, terminate, or reinstate the terms of this AO or for any
further relief as the interest of the State of Texas may require.

XXX. Enforcement
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Except as provided in Section XXI (Stipulated Penalties) Paragraph O, nothing herein will
preclude TCEQ from taking any additional enforcement actions against Respondents at any
time including issuing such additional orders as TCEQ may deem necessary or from
requiring Respondents to perform additional activities in the future and to completely
perform all of the Work.

This AO in no way obligates the State of Texas to assist Respondents in defending
contribution actions brought by other persons or entities.

XXXI. Computation of Time

A.

Deadlines falling on a weekend or a State of Texas holiday will be extended unt11 the
next business day.

The terms “submit” and “provide” as used herein will refer to the date on which
information, data, a document, or a record is to be received by the appropriate Party.
Submittals received on the deadline date will be deemed timely.

XXXTI. Opportunity to Conference

A.

The Agreeing Respondents or, if there are no Agreeing Respondents to this AO, the
Performing Parties may, within twenty (20) Days after the Effective Date, request a
conference with the Project Manager. The request must be submitted in writing to
the Project Manager. Any such conference will occur at the TCEQ’s main campus
in Austin.

The purpose and scope of the conference will be limited to issues involving the
implementation of the Remedial Activities. The conference is not an evidentiary
hearing, does not constitute a proceeding to challenge this AO, and does not give
Agreeing Respondents or, if there are no Agreeing Respondents to this AO, the
Performing Parties the right to seek review of this AO.

XXXI. Termination of the Administrative Order

A,

The ED may terminate this AO when he determines that alternative or additional
work is required at the Site because the Remediation Goals will not be attained by
implementation of the Remedial Activities, unless Agreeing Respondents and the
ED agree on such alternative or additional work, agree to modify the Remedial
Action to include such additional or alternative work in accordance with Section V
(Order) Paragraph J, and agree to modify this AO in accordance with Section V
(Order) Paragraph J.

Except as provided in this Section, when the ED determines that the Work has been
completed in accordance with this AO, the ED will provide written notice to

- Page 60 - Voda Petroleum, Inc., State Superfund Site



Agreeing Respondents that Agreeing Respondents have fully satisfied the
requirements of this AO. Such notice will be issued within one hundred and eighty
(180) Days after the ED determines that the Work has been completed in accordance
with this AO. This notice will not, however, terminate Respondents’ obligations to
comply with those provisions specified herein that are intended to survive this AO,
including requirements regarding record preservation and Sections XV (Records),
XXI (Stipulated Penalties), XXV (Liability), XXIX (Continuing Authority), and
XXX (Enforcement).

XXXIV. Rules of Construction

The masculine, feminine, and neuter gender will each include the other and the singular and
plural number will each include the other.

This AO may be executed in two or more counterparts each of which will be deemed an
original but all of which together will constitute one and the same document.

XXXV. Sovereign Immunity

The Parties hereby agree that nothing in this AO waives the State of Texas’ sovereign
immunity relating to suit, liability, and the payment of damages. The Parties further agree
that all claims, suits, or obligations arising under or relating to this AO are subject to and
limited to the availability of funds appropriated by the Texas Legislature for that respective
claim, suit or obligation.
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The Chief Clerk shall send a copy of this Administrative Order to all Parties.

Issue date: FEB 12 2010

TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

Bryas*¥ssSiw, Ph.D., Chairman
For the Commission
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VODA PETROLEUM, INC. STATE SUPERFUND SITE
CLARKSVILLE CITY, GREGG COUNTY, TEXAS
REMEDY SELECTION DOCUMENT

L INTRODUCTION

Voda Petroleum, Inc., (aka Ultra Oil) (Voda Site) occupies 6.12 acres at 211 Duncan Road,
approximately 1.25 miles west of the intersection of FM 2275 (George Richey Road) and FM
3272 (North White Oak Road), 2.6 miles north-northeast of Clarksville City in Gregg County.
The Voda Site was operated as a waste oil recycling facility from about 1981 until it was
abandoned in November 1991.

The Texas Commission on Environmental Quality (TCEQ) is an agency in the State of Texas
that implements many of the state laws relating to the conservation of natural resources and the
protection of public health and safety and the environment. The TCEQ addresses certain sites
that may constitute an imminent and substantial endangerment to public health and safety or the
environment through the state Superfund program.

II. PURPOSE

This Remedy Selection Document (RSD) presents the Remedial Action (also known as “the
remedy”) for the Voda Site, which is designed to address the contamination and provide
protection of public health and safety and the environment.

Words appearing in italics in this document are defined in Section VIII, “Glossary,” of this RSD.
II. LEGAL AUTHORITY

The investigation of the nature and extent of contamination at the Voda Site and the selection of
the Remedial Action is in accordance with the Solid Waste Disposal Act, Tex. Health & Safety
Code §§ 361.001-966 (West 2008); Subchapter K: Hazardous Substance Facilities Assessment
and Remediation (Subchapter K) rules found in 30 Tex. Admin. Code (TAC) §§ 335.341-351
(2009); and the Texas Risk Reduction Program (TRRP) rules found in 30 TAC §§ 350.1-135
(2009).

While the Subchapter K rules are specific to the Superfund process, the TRRP rules are a
comprehensive program for addressing environmental contamination and apply to many different
types of corrective action administered by the TCEQ. The TRRP rules establish procedures for
determining the concentration of contaminants to which a person or other environmental receptor
can be exposed without unacceptable risk of harm. These acceptable concentration levels are
called Protective Concentration Levels (PCLs).

A three-tiered approach may be used under the TRRP rules to calculate the PCLs for a site. The
tiers represent increasing levels of evaluation where site-specific information is factored into the
process. For example, Tier 1 uses conservative, generic models that do not account for site-
specific factors, Tier 2 allows for the use of site-specific information but must use PCL equations



provided by the TCEQ, and Tier 3 allows for more detailed and complex evaluations so that
PCLs are appropriate for specific site conditions. The PCLs for the Voda Site were developed
under Tier 1.

Critical to the analysis under all three of the tiers is the land use classification for the site. Under
the TRRP rules, the land can be classified as either residential or commercial/industrial.
Remediation to residential standards assumes that the site may be occupied by children and
therefore is applicable not only to strictly residential land but also to playgrounds, schools,
daycare centers and similar land uses. Remediation to commercial/industrial standards assumes
that the site will not be regularly occupied by children and is protective of persons who may
occupy the site as workers. Sites remediated to commercial/industrial standards cannot be used
for residential-type activities unless further controls are implemented to make the site safe for
that use. The TCEQ determined that a commercial/industrial use was appropriate for the Voda
Site.

The TRRP rules allow risks posed by the presence of contamination above a PCL to be managed
by any combination of the following: 1) removal or decontamination of contaminated media; 2)
physical controls, such as landfills and caps, which limit exposure to the contaminated media; or
3) institutional controls, such as deed restrictions on the future use of the property, which are
also intended to limit exposure to the contaminated media. These remedies under the TRRP
rules are divided into two main categories: Remedy Standard A and Remedy Standard B. To
meet Remedy Standard A requirements, the contaminated media must be removed and/or
decontaminated such that physical controls and, in most cases, institutional controls are not
necessary to protect human and ecological receptors from unprotective levels of contamination
based on the designated land use. To meet the requirements of Remedy Standard B, however,
physical controls and institutional controls may be relied on to limit exposure to unprotective
levels of contamination. These standards are described in detail in 30 TAC § 350.32 and §
350.33. The proposed remedy at the Voda Site meets the criteria established for Remedy
Standard A.. '

IV.  SITE HISTORY

The Voda Site was operated as a waste oil recycling facility from about 1981 until it was
abandoned in November 1991. The Voda Site is located in a rural residential neighborhood with
occupied residences directly on the east and west sides of the facility. A review of the facility
waste management activity records revealed that Voda Petroleum, Inc., had received, stored and
processed waste gasolines; oily wastes; used oil mixed with methyl ethyl ketone, varsol,
trichloroethane, toluene, and hexane; crude oil; greases; and waxes. In 1996, the EPA conducted
an emergency removal of 462 fifty-five-gallon drums of grease or oily wastes, 14 fifty-five-
gallon drums of corrosive wastes, 16 above-ground tanks, and associated contaminated soil. The
site was then backfilled to approximate the undisturbed topography to facilitate site drainage.
The EPA response action removed the immediate threat to human health and the environment
but was not intended to be and did not constitute a final remediation solution. Post removal
analysis of soil and groundwater samples indicated that soil and groundwater continued to be
contaminated above appropriate cleanup levels.



SUMMARY OF REPORTS
A. HAZARD RANKING SYSTEM REPORT

The Hazard Ranking System (HRS) is a numerically-based screening system that uses
information from initial, limited investigations to assess whether a site qualifies for the
state or federal Superfund program. Sites scoring 28.5 or greater may qualify for the
federal Superfund program, while sites scoring 5 or greater may qualify for the state
Superfund program. The HRS scoring for the Voda Site was prepared by the TCEQ in
August 1995 and is presented in the report titled “Hazard Ranking System (HRS)
Documentation Record, Voda Petroleum Site, Gregg County, Texas.” The Voda Site
earned a score of 23.63. The TCEQ proposed to list the Voda Site on the State Registry
of Superfund Sites and published notice of its intent in the Texas Register on November
17,2000. 25 Tex. Reg. 11594-95 (Nov. 17, 2000).

B. REMEDIAL INVESTIGATION REPORT

The Remedial Investigation (RI) includes field work, laboratory analysis and
interpretation of collected data for the purpose of determining the nature and extent of
contamination associated with the Voda Site. The Phase I RI Report, dated August 2002,
included a summary of the RI activities conducted at the site in May 2002. Based on the
Phase I results, a second phase was conducted in April 2004, focusing on the area known
as the “East Tank Farm.” The Phase II RI Technical Memorandum (TM), dated July
2004, concluded that the investigation of the extent of soil contamination above cleanup
standards was complete; however, additional groundwater monitor wells were needed to
complete the groundwater investigation. Additional groundwater monitor wells were
installed from April 2005 through May 2007. The final round of monitor well
installations was found to fully define the extent of the groundwater contamination.

The following summarizes the findings of the RI:

Groundwater - The Queen City Aquifer beneath the Voda Site is impacted by various
volatile organic constituents (VOCs) exceeding the PCLs applicable to a Class 1
groundwater resource.

Onsite Soil - Soil containing contaminants above cleanup standards at the Voda Site is
generally limited to the East Tank Farm area, encompassing an area of approximately 60
feet by 120 feet and 12 feet deep. Contaminants exceeding cleanup standards include
VOCs and Total Petroleum Hydrocarbons (TPH).

Offsite Soil/Sediment - No offsite soil or sediment contamination was detected.

Ecological Risks - The Tier 1 Exclusion Criteria Checklist determined that conditions at
the Voda Site precluded the need for a formal ecological risk assessment (ERA) because



VI

the site meets the conditions for “de minimis land area,” meaning there are insignificant
ecological exposure pathways at the site.

C. FEASIBILITY STUDY PHASE REPORT

The Feasibility Study (FS) for the Voda Site, dated January 2008, presented an evaluation
of the potential remedial alternatives to address the chemicals of concern (COCs) in
onsite soil and onsite and offsite groundwater found exceeding the applicable PCLs.

D. REMEDY SELECTION PHASE REPORTS AND MEETING

The Proposed Remedial Action Document (PRAD), dated June 2008, presented a brief
discussion of remedial actions evaluated and the specific remedy proposed by the TCEQ
to address the contaminants exceeding the PCLs at the Voda Site.

On October 23, 2008, a public meeting was held at the Broadway Elementary School
Cafeteria in Gladewater, Texas, for the purpose of presenting the PRAD and soliciting
public comment about the proposed remedy. Upon consideration of the comments
received during the public comment period, the TCEQ selected the remedy described in
this RSD.

E. PLUME MANAGEMENT ZONE (PMZ) DEMONSTRATION TECHNICAL
MEMORANDUM (TM)

In May 2009, TCEQ technical staff reevaluated information that could be read to support
the finding of two possible classifications for the groundwater at the Voda Site. As a
result, pursuant to 30 TAC § 350.33(f)(4), the TCEQ conducted a PMZ demonstration in
accordance with TCEQ publication RG-366/TRRP-29, Soil and Groundwater Response
Objectives in July 2009. The PMZ demonstration, detailed in the PMZ Demonstration
TM dated August 3, 2009, showed that the COC concentrations will exceed cleanup
levels at the nearest point of exposure, an intermittent creek located on the offsite
affected property. Therefore, it was confirmed that a PMZ would not meet the remedial
action goals and would not be an appropriate remedy for the groundwater at the Voda
Site, and the currently selected remedial action continues to best fit the statutory criteria
for remedial selection.

ACTION LEVELS

Remedial Action Objectives are the stated goal of the remedy that must be achieved to make the
site protective of human health and the environment. Action levels are the maximum numeric
concentrations of the COCs which must not exceed the Tier 1 PCLs for the appropriate land use
and groundwater resource classification. For the onsite and offsite groundwater, the Tier 1 PCLs
are those developed for Class 1 groundwater resources established in TRRP. For the onsite soil,
the Tier 1 PCLs are those developed for Commercial/Industrial Soil with a greater than 0.5 acre
source area for groundwater protection, with the exception of TPH which was developed based



on site-specific exposure criteria. Those objectives and action levels are presented in the
following table for the specific COCs found at the Voda Site:

ACTION
GROUNDWATER
CONTAMINANT NAME P.EVEL . REMEDIAL ACTION OBJECTIVES
, (Critical PCL) )
Benzene 5 ug/L | Reduce COCs concentrations to levels below
Dichloroethylene, 1,1- 7 ug/L | the action level (TRRP Tier 1 PCL for
Dichloroethane, 1,2-  Spug/L groundwater ingestion: TRRP Tier 1 GWGW.,,g).
Viny!l chloride 2 pg/L

SOIL CONTAMINANT ACTION

NAME LEVEL REMEDIAL ACTION OBJECTIVES
(Critical PCL)
Benzene 0.013 mg/kg | Reduce COCs concentrations to levels below
Dichloroethylene, cis-1,2- 0.12 mg/kg | the action level (TRRP Tier 1
Ethylbenzene 3.8 mg/kg Commercial/Industrial Land Use PCL for

surface and subsurface soil to groundwater:

i;f;%"ébenze“e’ n O.gz 25 l‘zi TRRP Tier 1 C/1 ¥ Soily).
Tetrachloroethylene 0.025 mg/kg
Toluene 4.1 mg/kg
Trichloroethane, 1,1,1- 0.81 mg/kg
Trichloroethylene 0.017 mg/kg
Trimethylbenzene, 1,2,4- 72 mg/kg
Trimethylbenzene, 1,3,5- 79 mg/kg
Vinyl chloride 0.011 mg/kg
Xylene, m 53 mg/kg
Xylene, o 35 mg/kg
Xylene, p 75 mg/kg

VII. THE SELECTED REMEDIAL ACTION

In accordance with 30 TAC § 335.348(1) and the requirements of section 361.193 of the Solid
Waste Disposal Act, the TCEQ selects the Remedial Action for a site by determining which
remedial alternative is “the lowest cost alternative which is technologically feasible and reliable,
effectively mitigates and minimizes damage to the environment, and provides adequate
protection of the public health and safety and the environment.” 30 TAC § 335.348(1). The
TCEQ has selected excavation with offsite disposal for the onsite soil, and the installation of
reactive biobarrier wells with institutional controls for the onsite and offsite shallow
groundwater.




Also in accordance with TRRP, the Performing Parties (or the TCEQ if no parties agree to fund
or perform the remedial action) shall record an institutional control in the real property records
of Gregg County. The institutional control shall be placed on each property which overlies
groundwater contaminated above the PCLs and shall describe the specific area of the
groundwater plume on each affected property. The institutional control shall remain in place
until such time as the TCEQ has determined that the Remedial Action Objectives have been
permanently achieved. If the Remedial Action is implemented by the TCEQ, the TCEQ will
request that the owner of each affected property voluntarily agree to record a restrictive covenant
to serve as the institutional control. If the property owner does not agree to the restrictive
covenant, the TCEQ shall record a deed notice to serve as the institutional control. If the
Remedial Action is implemented by Performing Parties, the Performing Parties shall be
responsible for securing the institutional control in the form of a restrictive covenant from the
owner of the affected property. All of the elements of the Remedial Action described above shall
be in accordance with detailed requirements established in TRRP.

Monitor wells installed at the Voda Site shall be sampled for the COCs identified in Section VI,
Action Levels, and the hydraulic gradient shall be measured quarterly during the first two years
and semi-annually for the following two years of the Remedial Action. Monitoring results shall
be evaluated no less frequently than annually to verify that the plume has been reduced in both
areal extent and concentration of COCs. Once the TCEQ determines that the Action Levels have
been permanently achieved, the TCEQ will discontinue sampling and/or monitoring activities.

VIII. GLOSSARY

Feasibility Study (FS) — A description, screening, and analysis of the potential Remedial Action
alternatives for a site.

Hazard Ranking System (HRS) — The scoring system used by the TCEQ to evaluate a site for the
state or federal Superfund program. The scoring system was developed by the United States
Environmental Protection Agency as described in 40 Code of Federal Regulations Part 300,
Appendix A.

Institutional Control — A legal instrument placed in the property records in the form of a deed
notice, restrictive covenant, or other form established in the TRRP rules which indicates the
limitations on or conditions governing the use of the property which ensures protection of human
health and the environment.

Performing Parties — Collectively, 1) any parties who agreed to fund or conduct the remedial
action by entering into an agreed order with the TCEQ and 2) parties that did not enter into an
agreed order with the TCEQ but that fund or perform the selected Remedial Action.

Plume Management Zone (PMZ) — The area of the groundwater protective concentration level
exceedance (PCLE) zone, plus any additional area allowed in accordance with 30 TAC §
350.33(f).



Potentially Responsible Parties (PRPs) — Persons or entities that the TCEQ considers potentially
responsible for the contamination of the site pursuant to section 361.271 of the Texas Health and
Safety Code.

Proposed Remedial Action Document (PRAD) — The document which describes the TCEQ's
proposed Remedial Action.

Protective Concentration Level (PCL) — The concentration of a chemical of concern which can
remain within the source medium and not result in levels which exceed the applicable human
health risk-based exposure limit or ecological protective concentration level at the point of
exposure for that exposure pathway.

Remedial Action — An action, including remedial design and post-closure care, consistent with a
remedy taken instead of or in addition to a removal action in the event of a release or threatened
release of hazardous substances into the environment to prevent or minimize the release of a
hazardous substance so that the hazardous substance does not cause an imminent and substantial
endangerment to present or future public health and safety or the environment.

Remedial Investigation (RI) — An investigative study which may include removals, and/or a
Jfeasibility study, in addition to the development of protective concentration levels, designed to
adequately determine the nature and extent of release or threatened release of hazardous
substances and, as appropriate, its impact on airs, soils, groundwater and surface water, both
within and beyond the boundaries of the site.

Solid Waste Disposal Act — Ch. 361 of the Tex. Health & Safety Code. The purpose of the Solid
Waste Disposal Act is to safeguard the health, welfare, and physical property of the people and to
protect the environment by controlling the management of solid waste, including any hazardous
waste that is generated. Subchapter F of Chapter 361 relates to the state Superfund process. The
Texas Health and Safety Code is available online at: hitp:/www.statutes.legis.state.tx.us.

Texas Risk Reduction Program (TRRP) — A program of the TCEQ that provides a consistent
corrective action process directed toward protection of human health and the environment
balanced with the economic welfare of the citizens of the state. The rules for this program are
located in Chapter 350 of 30 Texas Administrative Code. The Texas Administrative Code is
available online at: http://www.sos.state.tx.us/tac/.
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Dichloroethylene, cis-1,2-
Benzene

Propylbenzene, n-

MTBE (methyl tertiary-butyl ether)
Tetrachloroethylene
Toluene

Trichloroethane, 1,1,1-
Trichloroethylene
Trimethylbenzene, 1,2,4-
Trimethylbenzene, 1,3,5-
Vinyl chloride

Xylene, m-

Xylene, o-

Xylene, p-
Dichloroethylene, 1,1-
Dichloroethane, 1,2-




VODA PETROLEUM, INC.
STATE SUPERFUND SITE
ADMINISTRATIVE ORDER

ExmiBiT C

FIELD SAMPLING PLAN CONTENTS OUTLINE




FIELD SAMPLING PLAN

TABLE OF CONTENTS

Title and Approval Sheet

Distribution List

Table of Contents

1.0 Introduction

Investigation Phase: Purpose - Briefly states the specific purpose of this FSP relative to the
Quality Assurance Project Plan, Work Plan and/or other documents. A schematic presentation of
the project documents and the location of key planning components should be presented.

RA Phase: Purpose - Briefly states the specific purpose of this FSP relative to the RA Contract
Document, Quality Assurance Project Plan and/or other documents. A schematic presentation of
the project documents and the location of key planning components should be presented.

Project/Task Organization - Identifies the key individuals or organization participating in the
project, their role(s) and responsibilities, and the organizational chart for the project. (Project
specific information for QAPP Element A)’

2.0 Site and Project Summary

Investigation Phase: Problem Definition/Background - Briefly states the site description,
surrounding area, historical information, previous investigation, suspected contamination
source, probable transport pathways and other site information. Most of this information is
available from the Conceptual Site Model developed during the planning phase. Any specific
data gaps and methods to fill the data gaps should also be discussed. States the specific problem
to be solved or the decision to be made and identifies the decision maker. (Project specific
information for QAPP Element A5)’

RA Phase: Problem Definition/Background - Briefly states the site description, historical
information, previous investigation, a summary of the selected remedy, a brief discussion of the
remedial action activities. States the specific problem to be solved or the decision to be made
and identifies the decision maker. (Project specific information for QAPP Element A5)'

Project/Task Description and Schedule - Briefly summarizes the project and the project tasks,
the turnaround time for the project, including the turnaround time requirement for laboratory
analysis. (Project specific information for QAPP Element A6)’

Describes any special personnel and equipment required for the specific type of work being
planned or measurement being taken and any special training/certification requirements .
(Project specific information for QAPP Element A8)’



. Data Acquisition Requirements (Non-direct Measurements) - Defines the criteria for the use of
non-measurement sources, such as computer databases, programs, literature files, and historical
databases. (Project specific information for QAPP Element B9)'

. Assessment Techniques - Defines the number, frequency, and type of quality assessment
activities, the responsible staff, the procedures o be performed during the life of the project.
(Project specific information for QAPP Element C1) '

3.0 Analytical Reguirements and Data Quality Objectives

. Data Quality Objectives - Summarizes the project specific quality objectives and measurement
performance criteria. This section should include the summary of the outcomes of the technical
planning process (e.g., the 7-Step DQO process) used to develop tire project objectives. The
summary should also include a reference to Appendix B of the FSP, which contains a full
discussion of the proposed DQOs for the project from which the summary was taken. Designates
and briefly describes sampling units (e.g. AOCs, surface soil to 6 inches). States objectives by
sampling unit or media. The project specific calculations or algorithms are also specified in this
section. (Project specific information for QAPP Element A7)’

4.0 Sampling Plan Design

. Sampling Process Design - All the relevant components of the experimental design and the key
parameters to be evaluated are included in this section. This section should include the sampling
activities, the rational for the design (in terms of meeting the DQOs), the sampling design
assumptions, the procedures for locating and selecting environmental samples, a classification
of measurements as critical or noncritical, the type and number of samples required for the
project including the required field QC samples, the sampling locations and frequency, the
applicable sample matrices, and an identification of samples critical to the project. Most of this
information should be available from the output from Step 7 of the DQO process. (Project
specific information for QAPP Element B1)!

. Describes the sampling plan for each media, as applicable, including figures and tables.

Surface Soil

Subsurface Soil
Groundwater

Surface Water and Sediment
Air

Other Matrices

. This section should include a summary table containing a list of all chemicals of concern
identified for the project with the corresponding Level of Required Performance (LORP) (e.g.,
action levels and preliminary remedial goals), analytical methods (including the preparation,
analysis and cleanup methods), and the corresponding method quantitation limits for all
analytes of concern.



5.0 Sampling Methods and Sample Handling )

Sampling Method Requirements - Identifies sampling methods and equipment and describes the
procedures for sample collection, preparation, and decontamination. This section should
reference the Standard Operating Procedures located in Appendix A. (Project specific
information for QAPP Element B2)

Sampling Handling and Custody Requirements - This section should include the required
sample volumes, container types, and preservation requirements for non-standard or other
analytical methods proposed for project work that are not listed in Table B2-1 of the Superfund
Program QAPP. This section also includes the field sample handling and custody requirements
Jor the project. (Project specific information for QAPP Element B3)’

This section contains the specific requirements for field instrument/equipment testing,
inspection and maintenance for the project. Additionally, field instrument calibration and
Jrequency requirements for water level, pH, temperature, conductivity, dissolved oxygen, redox
potential, turbidity and other field measurements are addressed in this section as applicable to
the project. This section also includes the critical field supplies, the inspection or acceptance
testing requirements, and the acceptance criteria. (Project specific information for QAPP
Element B6, B7, and B8) !

6.0 Field Survey and Measurements

This section describes the sampling methods and criteria for field survey and measurements,
such as land surveys, hydrogeological tests and measurements, geophysical surveys and soil gas
surveys, required for the project.

7.0 Additional Field Activities

This section contains descriptions and procedures for other field activities, such as
presampling/mobilization activities, required notification, property access, site restoration and
investigative-derived waste (IDW) handling and disposal.

8.0 Exceptions, Additions and Changes to the TCEQ Superfund Program QAPP

List any exceptions, additions and changes to the Superfund Program QAPP in each of the
appropriate sub-sections corresponding to the table of contents of the Program QAPP below.
Site specific information (e.g., Group A and Group B elements) specified above should not be
restated in this section. Please refer to the Program QAPP for details. This section should also
include specifications for non-standard methods and other analytical methods not specified in
the Program QAPP.
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